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LR the: new government, was formed the flates

delegated to the former, I @all firlt have ree
stemporaneous expofition, that is, to the opinions
o delegated it,” or rather of thofe who ratified the
€nr, thinking myfelf juftified in this mode of rea«
een: its: propriety, which will be acknowledged to
onal weight from the example of the moft con~
&er that we have had amongft us, and one
neral, as appéars from his letter accepting the
Four army, approved the meafures of govern.
18, reafonable that powers delegated fhould be de~
that was the inteniion of thofe who delegated them
Rority al'uded to, when the houfe of reprefentatives
papers. relative .to the Briti(h rreaty to be laid
applied to the jourpal of the grand convention
conftitutional imgropriety of this requeft.
¥adner, to afcertain-what powcrs the ftate of Vir-
fned to transfer to congrefs by the adoption, [ fhall
‘whar was the opinion, of a diftinguillied opponent
@E 4 powerful advocate: for, its adoption; which o
. I come to difcufs the amendment naturaliy
whth the fubje&: of this enquiry, as the amendu

ttified by the conflituiional number of flates as
Min principle: and the reafon  of the amendment, to
§ the ftate of Virginia, which is indesd exprefsly
‘terms of the adaption of tae amendmenis

‘meats exifted. - To thew what powers were ine(™1 A

boled by this ftate was adopted, may be confider- -
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The great opponent to the adoption of the gover
in treating of the claufe in the conflitution,* & by y hig
number of reprefentatives,” it is declared S fhall ot exit
one fer thirty thoufand,” on the doftrine of implied
“ ers, flated—* If we ae to have one reprefentative,for @
“ very thiry thoufand i muft he by implication. Thécod - .
« ftitution dees no: prfitively frcure it— Tven fay itisgngd,
“tural in.Jication, w hy no give us ¢ it to that prabg
“ tion in exprefs terms, in langnage th-
“evalions or fubterfupes? |y they e
“us, they can uvfe implication againfe s, ea
4 power, they are gerring power; judge then on’ whichl
* the implication w.l: bewfel.  When we once puts
 their option to Manie ronfruFive power, dangcf"wi‘_
“low. Trial by gury and ltherty of the pirefs are slfo ot )
“ foundztion of nuplication, If they encroach on thel
“1ighs, and vou give your *nylication for apled, y
“caft; for they will be T SEDbyY the JaR part of i, v
“oives them il power “4rg make all lacws whch fall be
¢ fary and freper 10 carry their jowers into execution’ {E BN
“cation Iy ingerous, boeoule it e unbounded ; ‘If 578
 mitted at li, ond 1o Limits be prefciibed, it adm
¢ the utn oft ex:enfian, They fey :hstevery thing
“enisreained, Thereverfe of this propofition is:
¢« implication. They do not carry this im_plirati_ 10,
¢ when they fpezk of he pencral welfare. No Tmplici
¢ when the fweeping clanfe comes, Inplicationis on
“ceflary when the exiftence of privil=g=s is in dif;
“eviftence of powersis 1flicient.  1f we truft our de

2,

““rights ta implication, we fhall be ina very unhappy fi y

“ lo-plication in Evgland has been a fource of dif
“ There h+s been a war of imphication netween the kt}??
#peeple. Forone bundred years did the mother Cotiirgy
“flroggle under the unce izinte of implication, ~ The’
% ple infifted their rights were iy 1 3 theé o m\.archﬁ‘ i

4 " Pty
® See Fol, AR Firginia Delates, Page 3530 . i,

.
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sdoctrine; ‘Their bill of rizhrs in (eme degree termin-
e thé difpute, By a bold umplicaton, they fa‘d they
right to bind us in ail cafes « hatfvever.  This con-
& power we onsefed and fuci<fsfu'ly, ‘Thirreen
rteen years ago the moft important rhing ther caald
ught of, waxto exclude *he pflibility of contirucs
nd, implication ~ Thele, Gr, were decrned r-riv i,
r( thing 1hat was thovght of, was a bill of 11ghts,
‘e nat fatisfied with your con(t:uctive, argu « enta,
s
Feary then decl-red a bill of rights fndifpenfibly
;ﬂ thar & generd goffrive provifion fhoult beintort,
fhe new fy@tem, l(ecuring to the ftues and the peo-
right which wds not conceded (o the generai
at 3 and that every lmplication fhould be done
£ -
‘_v“e}/f_é,en then the opinion of rbe meft prwertiul op.
B ,
an appreh-oficn that impled powers might Te
yhe contained in lore parts of the conftirninn,
A ly the fweepis ¢ clauge, as it was called, Let s
ntion to thote who advacated the tyftem. They
sy fuch doctiine. ’
. advocate fur the adoption, (i wmember from
N gelanc) d-clared thar % our priv leges are n-t in
¥ ’L SRt They .re bDetter te ured thaa avy il ot ritits
] Minve fecured them, I iay thai the new (yfs
' s, in ftrorger cermy han wercs count e
¢ 1 the liberties ~f the peuple are lecure  [Igres

Ca

e gevernment on implicd powers  H s(opinia;

-

. 1 - < . . . .

Lol incipie that ali pawer is in the veo'e aras at
Vo and, i 7y -
oo no frosvers but what are enunmrared in thay 1.
GUILIY, . - d

. p"{" n.a queffon evifes with rofpedct to the legaitty . ny

poted o atlanen iy ore, o s pa noLe
goverwd Lot enumerared i the corfirtution P

legal and jui Ly olivio wburary ud
mfal‘ Candour muft confefs it is intiul.ciy more

denicsy
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¢ ple. They are created znd depued by vs, “and]

[ 671
% attentive to the liberties of the people than any ﬁlli

¥ government,
¢ Mr Lee then faid, that under the flate governm
¢ people referved to themfelves certain enumerated
¢ and that the reft were vefied in their rulers, ThE
" *dequently the powers referved to the people were
 “inconfiderable exception from what was given tog
‘¢¢lers,  But that in the federal government the rulers
" %€ people were vefted with certain defined powers, andly
‘¢ was not delegated to thefe rulers were retained by thed
“ The confequence of this, he faja, aas, that the
¢ powers were only ar exgeption to,'(lmfc which ft§
¢ in the people, that the peaple thetefore knew w
* had given up, and could be in no danger. He |
*¢ fied the propofition in a familiar manner.  He
“that if 3 pan delegated certain powers to an
* would be an i/t wpon commen fenfe, 1o fuppofc,
* agent could legally tranfadd any bufinefs for his piis
¢ which was not contained in the commiffion w Ll
 powers were delegated.  But that if 2 man cmpows
“repesentative or agent to tranfa@ all his bufinef
¢ cerain enumerated parts, the clear refult was, the
“ gent could lawfully tranfa& every poffible part of
“ cipal’s cufinels except enumera‘ed p.rs— He add
¢ who areto go to congrefs will be the fervanis o

“able by us. Jsthere g greater fecurity than thig
¢ fiate government ? To for iy thisfecurity is ther 3
¢ stitutienal remedy in the goverament, to reform @
“which fhall betound inconv: nien 3 ;

Ttake it tor granted ther, that thofe who oppi
2doption were apprehenfive of the doftiine of impligh
-powers, which the advocates of the {v fem faid was il
ble from the nature of the fubje®. - The apprehenfl
ever, that fuch an idea might be contended fry ind
amendments, fo which 1 flial! - ttend in the courfe
veftigation, Having fluted the extrancous opiniof
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int, I thall next enquire whether (uch a power does exilt in
2N ‘;g_-'-*plan of the conflitution, as originally adopted —and rven
¥if it is impliedly or exprefsly given, whether it is rot taken
away by the amendments.
i The inducements to the government and its principal ob-
je@ts were to lay fuch taxes on commerce, that there might:
Ab'eproduccd a fufficient revenue to pay the debt of the United
i States in a mode in which fome (tates might not injure others,
# 33y happened in the cafe of the impoft under the ftate laws
etween Maryland and Virginia_to regulate our in.ercourfe
3 Wit foreign powers, defending us from them_and prevent
difputes among t ditferent (tates.  The obje@s delgnated in
K thﬁircamble are, “ to farm a more perfeét union, eftablifh
<z gujultice, infure domeftic tranquility, provide for the common
- efence, promote the general welfare, and lecure the dlef-
hngs of liberty.” Thefc are the objells, and to a'tain them
sthe peop'e efablijk the conftitution—thefe are the ends, tut
Zthe conflitution is the means—they are to be attained only
by the mode pointed out and enumerated in the conflitution.
he conftitution after the preamble of “ We the people,”
&cs declares (1t article) ¢ All legiflative powers herein
"; ed, (hall be vefted in congrefs 2" Here then letit be re-
. g matked—whatever powers congrefs holds, it holds as a graas
ﬁig?conﬂilu(ion, aud as a grant from the jseople— W bate-
exis not granted, the people ftill retain as concedzd by its
ates at the time of its adoptien—1Is the power in quel-
lio. granted then?
" JE:In is unnecelfary to recite the claufes ufually enumerated as
ddelining the powers of congre(s: I will inerely take notice
of thole in this and other pans of the conflitution which
may bear fome affinity to the fubjet, and amonglt them,
of thofe too apparently molt {trong in faver of the poser:
With this view it is couceded that * congrefs (hal' hive powwer
to lay and colle taxes, &c. to provide *or the puniflinent of
geopnterleiiing, the fecurities and coin of the Unured Sratess to
kpultitute tribunats inferior to the fuprews court; to d+fng

"
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end pun'fh piracies; to make all laws neceflary and pro
for car ving into execurion the foregoing powers, and ally
porcers veffed by this conflituticn in the government: of ghe
United States, or in any departme t or officcr thereof,” iy
Ar: 3.0 8 ¢ 2. The judicial nower fhall extend, to 3l
c e v law and €qui'y arifing under this conflitution, the
of the United States, and tieaties made under their authorit
2 . losil caics affe@ing amb-fladors, o.ber public m
teis snd confuls; SN
34. T cafes of sdmiralty, &c. S )
4'b. To controverfizs in which the U. States are a party,H
5th. To cantroverfies bet - cen two or more flaes ;.- 3
O b Berweer a fture and citizens of apotker ftate ;.
7t Between citizens of different ftates; ok,
S:h. Between citizens of the fame ftate, claiming lands
der grants of diff-rent flates 3 and, :
gth.” Between a ftate or the vitizens thereof, and fore
flaes, citizens or fubject,
. Sec. 3d. Treafsn 2p2mft the United States is dcfined ;- a8
“Thr congrefs (hall kave powwer 10 declare the pusifhmen
freascn.” ;
Art. 5th Provides the mode of amendment ;and
6°h, Declares this confitution and *he laws of the U
ed States which fhall be made in fiursuance thereof, & treatiody
made under the authority of th-~ Us-ted Stater, fhall b. ;
fupreme law «f the land s and the: judgss in every ftate fhi
be bound thereby, any thing in the conflitution or laws §
any fta‘e to the contrary notwithftanding, B
The 8th Se@ion defignating the rower of congrets decla
that the congrefs fhall have Fowei—to lay and colle& tax
dutic., impofts aud exciles, 10 pay the debts and provide fg
the common defeirce and gencral welfare of the United S:ate
1 velieve it bas been contended that this claufe means t
congrefs fhall Jav taxes to N2y debts and provide for the ge
neral welfare—rhat js, thar they are to raife this fund for tha
purpofe, ur that this purpole’is to be anfwered out of th
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ffund ;" but” that it did not' give congrefs a power to pals

i -whatever lawy they thought conducive to the general welfre,
' +We bave feen that the yeneral welfare was one of the o=
. jects. Itis untenable ynder fucha confti:ution to fay that
 \topromate the general welfare congrefs may do wharevee
;-they pleafe cond'ucive to this end— It fo, fuch a definice cone
. Ritution was unneceflary ; for cne line teclaring tha- ¢ 1hey
bdhould provide for the general welfare” woul: be c.ally
B fuch a conflitution and would give exaétly fuch a difcretion-
4ary power, and the long eaum-ration of POWers was unne,
.eeffary. — Welfar. chen is the obje&t, and taxes, &<. conimer..
bicial regulations, &c. are the means, as the quelting infuirec-

ions ‘is the mcans of eofuring domeftic ‘ruquility, o by
BrSec. 4'h. Are. grh. the United States is on application of
B the leg:fluture, or executive (when the l2p'Ql turs Lannot be

convened) to proted every flate "agrintt daine Rl vio'ence,
B Let ua next examine the claute atout *he judlicial power,
8 By Art. 3d. Sec, 2nd, this isdeclared to extend §eit 2o 20l
B Cal=s-in Lew and LqQUitY arising under this cstitutice, 9, as
fiabove regited :

y What then are the cafes in law, arifing under this confti-

tion 2 As far as cfferces are ¢ peen ed, they are ol Leriens
w00 (o not corform to the different tax laws (‘ee fec. Sar,
1) to the regulation of commerze, to la-s as 1o naturaiization,
Mok bankrup- cy, coun'erieiters af the fecvrisies and cuin o the
Rnited States, for which they are to Arovide; of peefuns ofs
Wiending againft poftoffice laws; infricgers of patestriphts;
i piracies and felonies on the high{cas, anlaiferces againit
Wihe law of nations; captures, concerning which rulvs e
i 16 be made, as well as for the army & navy; oppolers to the
Woecuticn of the laws of the usion; alfs oppo‘ers torhe
R fuppreffion of infurre@®ion; and likewile effinders witlin
R 0¢ ten miles (qoare; <nd vnder 21 foc. 3 bart olfenders as
Bt treaties, ar againlt ambatladors, & o ard undorate 31
s \‘&ion, perfons puilty of trealor, «iich is deansd, anid of
which they arc to deciave 1hs furfiment —Go Lav Uais Jan

L L
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inay refer to offenders,  Astociwil dilputes, a calein lawand~
equity, particularly under the ad fec 3d art, may be—a dif-;
pute with ambafladors, &c.—in the admiralty—uwith the:
United Sta c:~Setween flates__or citizens, as there deicribed,

If the calc in qucflion could be confidered as a cafe :n.
law, arifing under the conflitution, foas 10 bring it under the’
claufe concerning the judiciary, it mufl be by virtue of the |
fweeping claufe, which declaresthat congrefs fhall ¢ have-
power to make all laws necefl.ry and praper for carrying in-
to exerution the foregoing power and all other powers vefled
by #/fs confliration in th. governmeut '—Tlimuit be a pow.
€1 feregoing or wefied by the confliiution.

A right to reftrain writing or publithing rclative to the go.
vernment or its officers, is not exsrefly given, & to prevent any
anplied powers trom being confirndtively velted, wasthe objedt,
of the amendment retaining all the powers not delepated, as
particularly sn apprehenfion as to the freedom of {pcech and
of the piefs was the caule of the third amendiment: If ithe
faid that the right was impliedly delepated, and therefore is
not re-ained, this would be an unfair conftruétion, and would
defeat the end of the amendment: The cale in queftion,
therelore, dees 0ot arife under the conflitution, and it will not
be faid that the fe@ion concerning the judicial power, by a
fide.wind adopts the common law of England in cafes of 37
offences siof arifing under the conflitutisn.  But for the fake
of argun ent, toramoment, lez i be fuppofed that it does arifeé
under the conftitution ; the clante does not adopt the eremnal
law of England, independent of the difference in the nature;
of 1ke two governments to be hereafier difcufled. 1t wasne-
ver fo underfleod when it was intended 16 organife the judis
ciary; for the fc@ion 11:h of the 3@ to cllaiiifh the judicial
ceuits of the United States (zcth chaper of the i fcflion)
ena@s that :he circuit coutts (hall bave original copnizance, 3
concurrent with the courts of the feveral ftaies of all fuits of 8
2 civil nature at comman law,” S, and in the next fe@ion
 Lon the nind of the legiflaue saull have been tarned to ihg ak
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¥ whe fubjets of common law, and of offcaces
the jur'\{di&ion of offcnces, they fay ¢and fhalt
i lulive coguizance of al: crimes and JRences cagmza”
ble under the authority of the United State S &c. “Thewr omit="
o1 k of c{i'zm‘u at comnion law « hien they pive the
}uriftﬁ&'\on as to ottences, whea they Liad juft before by exe
prefs words declared the common Jaw in avid cafesy 18 the
firongaft admiffion that it was only confidered as adapted
civil cafes- Again, they give the circuit courts exclufive ju
sifdi@ion ever all effences cognizable andder the authortty of the
United States. alter giving it concurreut with Uie Haie courts
 in the civil cafes. Was it intended then to exclude the {tate
‘conrts of jur'\\d'\&ion of the cate uncer enquisy it they had
\When the fedition Bill patled, if the ftate

it they couid not exclude tham according to LhE
hereatter to be {poken ofy nof could the circuit

cognizance of it.
more fair in this

26 it will be

"t of the argument (0 4 o) asif we were jult at the fielt
d prior to (he adoption of the amzndinents. '
2 Itis probanie that Congrefsy it they had the power, did

‘pot mean 10 exclude the flate courts of ]urifui&'mn in thele o
cafes, if the flate coarts poffficd it befere. Lney evidents ’iq C
Ay thaught that cromes cognizable under the (tate counrts; were @f’omg i
nt cognizabie under the authority © the Uunt ed Sta €7 and G oo
Hereisanew § 0 )

gice. w»ja_..—\’mha‘aly they reafoned thus.
clafs of crimes arifing—crinies ro‘gnx:d.’zft under the authority
" ‘of the United S atesy efe why wake tue crimes cugniza”
e Lok ‘e under the author 1ty of the Unated Seatesa difindd clafs of 1ub=
ficial &t for jufi(dx&iw.?—-ur rather they ould not miean 1o €X=
lude the flate cours wheie they haa juri ; fee g

and they come

ents

% éourt CVED take
But let us confider the cafe (

(di&tion betors; :
sunt cxeept i the chau® Yete e
Q@Views

i ﬂﬂ)
once, ,ai'lhc'conmunion was then paran
its of i fes: negative 10 congrefs, befure the exceptions introduce
ed <10 the anseudinents, ey @ight have cxcluded the ¥
ted Srater, cran alen, or a citls by

o liere the Unite

flat: wasa parye Lree cales

finn
ale courts,
1n thele ¢

ot
‘ gen of anct her















